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Whether it is an overloaded boat of Africans off the coast of Italy or Haitians on a makeshift raft that manages to float to Florida, the media, the public and governments commonly refer to those on board as either illegal or economic migrants.  The situation is far more complicated, however; among them may be asylum seekers with legitimate claims for refugee status.  As the movements of migrants, asylum seekers and refugees overlap, legal and policy distinctions have also blurred.  When efforts to stem illegal entry are applied indiscriminately, an asylum seeker’s ability to access asylum procedures is greatly diminished, endangering true protection of the refugees among the migrants.

Through such actions as visa regimes, carrier sanctions, and boat interdictions, Western states have tried since the 1980s to prevent illegal migrants as well as asylum seekers from even reaching their borders.  Restrictions tended to be couched in terms of controlling the entry of illegal migrants who were a threat to a nation’s economic well-being and culture.  After the September 11th terrorist attacks in New York City, however, immigration became inseparable from national security measures and restrictive practices found new justification.  The March 11, 2004 attack in Madrid and the July 5, 2005 London bombings heightened security concerns even further.  The prevailing rationale for limiting access to borders and entry is now the prevention of the arrival of terrorists that are intent on harming the host state or escaping punishment for previous crimes.  Invoking national security concerns leads to an emotional response that makes it more difficult to implement objective asylum policies because of the sense that one’s very survival is threatened.

Though states have sovereign rights to control immigration and to determine who is admitted to their territory, this is “tempered by obligations towards the victims of persecution.”
  States have a duty to prevent refoulement—the return—of individuals to a country where they face persecution or the possibility of torture.
  There is, however, no parallel right to asylum in international law.  This poses the question: in a situation where an individual is attempting to enter a country (by sea, through an airport, at a border crossing) or is already illegally within its territory, what are the obligations of the state toward that individual?  At what point are internationally protected refugee rights engaged?  How has the legal murkiness surrounding refugee protection been used by states to narrowly interpret their responsibilities?  The danger of “false negatives (that is, genuine refugees [that] would be denied protection)” makes examination of this issue a matter of legal obligation for states to protect the rights due to refugees.
  State concerns about terrorism have made it all the more important to remember the needs of refugees as boats are intercepted, figurative and literal walls are erected and policies continue to crack down on migration.
While Western states complain of mass migration and overloaded refugee systems, it is actually developing states that bear the brunt of refugee influxes.  At the end of 2004, for example, Africa and Asia were host to roughly 6.5 million refugees, while the total was 2.6 million for Europe, the United States, Canada, Australia and New Zealand, a figure that includes resettled refugees and approved asylum applications.
  The World Refugee Survey found that at the end of 2006 the countries hosting the largest number of refugees were Pakistan (2.2 million), Syria (1.3 million), and Iran (1 million).
  Of the top 24 host countries, not a single Western state was listed.
  Considering that a key component of the refugee regime is burden-sharing, the justifications for the restrictive policies of Western countries are hard to swallow in light of the imbalance these numbers reflect.  

The commitment to asylum and the open door policy of many developing countries are threatening to become a thing of the past.
  As will be shown below, Western states policies and the tendency to ‘burden-shift’ have contributed to greater restrictions in developing countries as well: “The employment of non-arrival measures by Western states has served to underwrite the increasing reluctance of countries in the South to take in or to continue to host refugees.”
  Western states have lost the moral and legal authority to criticize developing countries if their actions should begin to jeopardize refugee protection and they have yet to adequately respond to developing countries’ request for responsibility sharing, most recently in regards to Afghan and Iraqi refugees.  The restrictive policies of Western states is problematic in itself, but the evidence that such practices are negatively influencing the developing world, where most refugees find asylum, is even more troubling for the future of effective refugee protection.
First, the principles of asylum, non-refoulement and the exclusion clause will be considered in light of international treaties, ‘soft law,’ and customary international law.  The UN has asserted that anti-terrorism measures must take into account human rights obligations and strike a balance between security safeguards and protection of fundamental freedoms, including those of refugees.  Next, general Western state practices like visa regimes and carrier sanctions that challenge the principles of international law will be evaluated—tactics that are aimed at reducing access to migrants and asylum seekers alike.  The focus will then turn to specific state practice, beginning with a look at U.S. policy towards Haitian ‘boat people’ from the 1980s.  Australia’s Pacific Solution and offshore processing of asylum seekers shares many of the same features with the U.S. Haitian policy and Europe’s ‘fortress’ policies of “safe country of origin,” “safe third country of asylum,” proposals for outsourcing refugee processing and its own interdictions.  These will all be assessed in relation to non-refoulement and access to asylum.
By examining U.S., Australian and European policies, it will be established that 9/11 was not a breaking point that lead to restrictions, but provided additional reasoning to continue already established practices that limited a refugee’s ability to access protection in the industrialized world.  Turning to the responses of Afghanistan and Iraq’s neighbors in the wake of massive refugee flows, it is demonstrated that lack of adequate burden-sharing has lead to greater restrictions in traditionally welcoming regions.  A brief overview of the industrialized countries’ responses to Vietnamese and Kosovar refugees shows past evidence of collective action in the face of large refugee influxes that is missing today.
Past efforts to close borders to ‘illegal economic migrants’ negatively impacted the ability of refugees to find international protection.  Now, counter-terrorism measures call for the tightening of border controls, which continue in the same vein to restrict access to asylum.  The trends that have developed over the past twenty years have damaged the institution of asylum.  The trajectory of state practice in the West as well as elsewhere indicates a continual weakening of international refugee law with a reversal in policy unlikely as national security has become the seemingly-irrefutable rationale.  
Legal Concepts and Principles

In the wake of World War II, the international community came together to establish the Office of the United Nations High Commissioner for Refugees (UNHCR) and adopt an international treaty to serve as the foundation for an international legal framework to protect refugees.
  This is the starting point for any conversation about refugee rights or protection and the analysis will continually return to the concepts and principles laid out in this section.
 
The right to non-refoulement is well-established in treaty law.  Under Article 33 of the Refugee Convention, “No Contracting shall expel or return (“refouler”) a refugee in any manner whatsoever to the frontiers of territories where his life or freedom would be threatened on account of his race, religion, nationality, membership of a particular social group or political opinion.” 
  This is true even if the refugee entered the state illegally.
  States may not make reservations to Article 33.
  The Convention against Torture prohibits refoulement to a county where the person is likely to be subjected to torture, as opposed to a limitation based on Refugee Convention grounds.
  The principle of non-refoulement is “now recognized as a component of customary international law and is therefore considered binding on all states, including those that are not signatories of the…Convention.”

Examination of international treaties, customary international law and ‘soft law’ clearly demonstrate the absence of a right to asylum.  The Universal Declaration of Human Rights grants “the right to seek and to enjoy in other countries asylum from persecution,” which is different from a right to be afforded asylum, which would imply a duty on a state. 
  The most logical place to expect to find provisions for asylum would be within the Refugee Convention, but there is only passing reference in its Preamble and Final Acts, with no definitive provisions laid out in the Articles.
  The 1967 Declaration on Territorial Asylum, a General Assembly resolution that has no binding force, declared asylum discretionary rather than obligatory
: “It shall rest with the State granting asylum to evaluate the grounds for the grant of asylum.”
  The International Covenant on Civil and Political Rights (ICCPR) “includes the right to leave any country and the right to enter one’s own country, but not a right of entry for purposes of seeking asylum.  This omission was intentional.”
  States were and remain reluctant to create obligations that will diminish their “sovereign and legitimate right to control their borders and safeguard national security.”
  Even if an asylum seeker satisfies the Convention definition of a refugee, he is “not entitled to ‘asylum,’ understood in the sense of permanent admission to a state party.”
  To make matters more complicated, asylum does not have a specific definition within international law: “it can be used broadly to signify protection of refugees, or it can be used in the narrow sense of a durable or permanent solution, involving residence and lasting protection against the exercise of jurisdiction by the state of origin.”
  Despite the lack of a right to asylum, it is that notion, in the looser sense, that is at the very foundation of refugee law: “Asylum is the first objective for the protection of the refugee.  Asylum is also the fundamental act of protection…It enables the refugee to survive.”
  Thus arises a paradox: the fundamental underpinning of effective refugee protection is asylum, yet there is no state obligation to provide it.
How then does the right to non-refoulement function without a right to asylum?  Specifically, at what point does an individual become entitled to the right of non-refoulement in relation to his location?  The Declaration on Territorial Asylum prohibits “rejection at the frontier or, if he has already entered the territory in which he seeks asylum, expulsion or compulsory return to any State where he may be subjected to persecution.”
  A number of regional instruments have also prohibited rejection at the frontier, as well as the Executive Committee of the High Commissioner’s Programme (ExCom), which governs UNHCR.
  The 1984 Cartagena Declaration on Refugees, for example, “reiterate[s] the importance and meaning of the principle of non-refoulement (including the prohibition of rejection at the frontier)” and stated that this principle should be “acknowledged and observed as a rule of jus cogens.”
  Two years before, ExCom noted that non-refoulement was progressively acquiring the character of a peremptory rule of international law.  Despite ExCom’s statement and the Central and South American regional acceptance, most governments and scholars would accept non-refoulement  as customary international law but find it difficult to imagine it reaching the level of jus cogens, particularly in reference to rejection at the border.
  The Refugee Convention is silent on “whether states are obligated to permit entry of asylum-seekers at the border, pending determination of their claims to refugee status, and whether states are prohibited from seizing asylum-seekers on the high seas and returning them to the state in which they fear persecution.”
  In response to this dilemma, refugee law expert Guy S. Goodwin-Gill writes that the principle of non-refoulement “also applies to asylum seekers, at least during an initial period and in appropriate circumstances, for otherwise there would be no effective protection.  It does not matter how the asylum seeker comes within the territory or jurisdiction of the State; what counts is what results from the actions of State agents.”

Article 33 of the Refugee Convention states that a refugee may not be refouled “in any manner whatsoever”—the emphasis is on where he may be sent to, not where he may be sent from.
  A return from another country’s frontier, be it in an airport, at sea or at a land border, is therefore inconsistent with the most literal interpretation of the Article.
  UNHCR has expressed its position that Article 33 applies “wherever [a State] exercises effective jurisdiction… the decisive criterion is not whether such persons are on the State’s territory, but rather, whether they come within the effective control and authority of that State.”
  This will be explored in greater detail when considering the U.S. policy towards Haitians.
The only exception to the prohibition of non-refoulement is if the refugee is a “danger to the security of the country in which he is” or has been convicted of a “particularly serious crime” and is a danger to the community of that country.
  Both the decision that a refugee is a national security threat or danger to the community must be oriented toward the future, based on reasonable grounds backed by evidence, and must result from an assessment of the individual’s circumstances.

The exclusion clause in Article 1F of the Refugee Convention prevents individuals from obtaining refugee status if they have committed a crime against peace, a war crime, a crime against humanity, an act contrary to the purposes and principles of the UN or have committed a serious non-political crime outside the country of refuge prior to admission to that country as a refugee.
  In the aftermath of the Holocaust, the refugee regime was drafted to withhold refugee protection from ‘undeserving’ individuals and ensure those responsible for past persecution were ineligible for such status.
  Considering that exclusion “entails the removal of protection against refoulement to a country of persecution,” the clause must be interpreted narrowly and invoked only with “clear and compelling evidence of individual responsibility for a serious crime specified.”
  UNHCR emphasizes that, due to the “seriousness of the issues and the consequences of an incorrect decision, the application of any exclusion clause should continue to be individually assessed…and should be located within the refugee status determination process, albeit taking place in specifically tailored procedures for exclusion.”

While exclusion may result in the withholding of refoulement protection, the Convention Against Torture, among other human rights treaties, “prohibit the forceful return of persons to countries where they may be exposed to torture or to cruel, inhumane, or degrading punishment or treatment.”
  The European Court of Human Rights has found that the “the activities [of the individual] in question, however undesirable or dangerous, cannot be a material consideration” and the Inter-American Court of Human Rights similarly ruled that “the fact that a person is suspected of or deemed to have some relation to terrorism does not modify the obligation of the State to refrain from returning the person where substantial grounds of a real risk of inhuman treatment are at issue.”
  However, the fight against terrorism has eroded this principle, as “suspected terrorists are being extradited, unscrupulously, to countries where human rights violations are serious and systematic.” 

United Nations Security Council Resolution 1373, issued on the 28th of September 2001, called upon states to “take appropriate measures in conformity with the relevant provisions of national and international law, including international standards of human rights, before granting refugee status, for the purpose of ensuring that the asylum seeker has not planned, facilitated or participated in the commission of terrorist acts.”
  Such a statement may incorrectly imply that the refugee regime does not have such safeguards, but UNHCR had stressed as early as 1998 that “the legal framework of the Refugee Convention is entirely adequate to exclude terrorists from protection,” citing the exclusion clause for past crimes of Article 1F, the expulsion of a refugee who is a threat to national security as established in Article 33(2), and a refugee’s responsibility to obey the laws of the country of asylum established by Article 2.
  The UN High Commissioner for Refugees at the time, Ruud Lubbers, “urged world governments and politicians to avoid falling into the trap of making unwarranted linkages between refugees and terrorism,” stating that it was understandable that governments should want to heighten security “against abuse of international asylum regimes, but it would be a terrible irony if those who had fled from terror were to become unwitting victims of the war against terrorism.”
  Since September 11th, a number of Security Council and General Assembly resolutions have echoed the need for states to ensure that anti-terrorism measures comply with their international obligations, including international refugee, human rights and humanitarian law.
  This, unfortunately, is not always evident, as subsequent examples will demonstrate.  Just as restrictive state practices began limiting access to asylum prior to September 11th, anti-terror measures have likewise infringed on effective refugee protection.
Non-Arrival Measures and Lowering of Standards
As illegal immigration has increased, public opinion has turned xenophobic, related financial burdens have grown, and states have done what they can to reduce social and economic pressures.
  Polls demonstrate the strong beliefs that many hold in regard to asylum seekers and such perceptions often influence public policy.
  There is widespread belief—and some supporting evidence—that people without need of protection but with high hopes of a better life in the developed world abuse the procedures, clog the system, and go ‘asylum shopping.’
  The number of asylum seekers in Australia, Europe and North America went from roughly 90,000 in 1983 to over 825,000 in a decade.
  While the acceptance rate in the mid-1980s was 50%, European recognition rates ten years later were somewhere between 10-20%.
  Though this may be due in part to more stringent asylum procedures, it is also indicative that a large number of applicants deemed unworthy of refugee status were applying for asylum.  Due to the pressure on the systems, “since the early 1990s, all Western states have embraced as a chief policy goal (arguably the chief goal) the prevention of asylum seekers’ arrival at their frontiers or territory.  They have done so largely to avoid incurring responsibilities under the 1951 Refugee Convention,” thereby avoiding associated expenses and a possible public backlash.
  The states’ concerns are very real: the costs associated with the “complex procedural systems and access to general guarantees of due process in developed states means that approximately one billion dollars are wasted each year to receive and process the applications of these non-genuine claimants.” 

While ExCom has repeatedly acknowledged the misuse and abuse of the asylum system, it has stressed that refugee policy should respect the distinction between economic migrants and refugees to avoid any detrimental effects and preserve the institution of asylum.
  The reality is that evasive policies that intercept or discourage would-be asylum seekers are failing.  Additionally, Professor Audrey Macklin finds that the refugee is disappearing—being erased—from the discourse: “The deserving refugee is always already ‘over there.’ If she managed to get here she must, by definition, be an illegal. And like magic, the refugee is disappeared from North America, from Western Europe, and from Australia, displaced by the pariah illegal. Although this refugee/illegal dichotomy is invidious and incoherent, its political resonance is undeniable.”
  Both the public and states seem to need reminding that “refugees do not lose their protection needs and entitlements just because they are part of a mixed [migration] flow.”
  Numerous tactics have been employed to circumvent protection responsibilities, as officials toe the line: “The increasing numbers of people seeking protection encourage national authorities to test what they perceive as gaps and/or loopholes in international refugee law.”

First, consider the steps necessary to arrive by plane to most industrialized countries. Visas are required, particularly for citizens from developing countries.  The European Union, for example, has harmonized visa procedures, so that individuals from over 120 countries must have visas to enter any EU state. 
  This directly affects individuals fleeing persecution: “in almost all cases western states deny visas to those believed to be seeking asylum.”
  Carrier sanctions, which are fines imposed on airlines that permit passengers without the necessary papers to board, shift some of a state’s immigration procedures to airline personnel, resulting in a further obstacle for entry by asylum seekers.
  In an even more restrictive move, the United States has travelers “pass immigration control and enter the [U.S.] while physically still” in Dublin, Montreal and Toronto.
  Switzerland, France, Germany and Spain, however, have taken the reverse approach, “contract[ing] their boundaries to evade asylum claims” by declaring parts of their airports to be international zones where “officials are not obliged to provide asylum seekers or foreign individuals with some or all of the protections available to those officially on state territory…in order to enable speedy removal from the country.”
  These policies demonstrate that “states have devised fictions to keep even the physically present alien technically, legally, unadmitted.”
  By preventing asylum seekers entry, asylum claims subsequently cannot be considered and protection becomes elusive.  Such obstacles may thus constitute violations of the Refugee Convention.
  Non-arrival policies in Western Europe have helped reduce the number of asylum seekers from nearly 700,000 in 1992 to half that in 1998.
  These ‘non-entree’ practices have gained favor “since legal duties arise only once refugees successfully access a state’s jurisdiction” and are therefore a “means to ensure that refugees are never in a position to assert their legal right to protection.” 

Professor Julie Mertus has divided the various obstacles that states impose into three categories: direct measures, indirect measures, and lowering of standards of treatment. 
  Direct measures would include prevention of entry at the borders, while indirect would include visa requirements and carrier sanctions. 
  States have also withdrawn welfare benefits that were offered to those in asylum proceedings, often with the effect—and quite possibly the intent—of discouraging asylum claims.
  These have included reductions of social welfare and legal aid assistance as well as restrictions on the right to work or education.
  The European Union (EU) has established minimum standards for the reception of asylum seekers as part of its efforts to create a common asylum plan.
  However, many specifics—such as the decision to withhold education or employment rights for up to a year—are left to Member State discretion and asylum seekers face a “protection lottery.”
  Unwilling to be considered the soft touch and thereby attract more asylum seekers, there has been a “domino effect of…a ‘harmonising down’ approach.”
  Evidence is inconclusive as to how much such factors play into where an asylum seeker decides to lodge a claim, but even if reducing these benefits do not immediately deter, they save the state related costs.  Detention of asylum seekers has also been increasingly utilized.  Since 1996 legislation, “all asylum applicants without a right to remain [in the U.S.] on a valid visa are at a minimum detained until they can establish that they have a ‘credible fear of persecution.’”
  Similarly, asylum seekers in Australia “are subjected to mandatory detention for the period during which their claims are processed (in some cases over a year).”
  The reduction of welfare benefits and use of detention would fall into Mertus’ final category of a reduction in treatment standards.
  The direct and indirect measures as well as the lowering of standards have resulted in “a shift away from protection and asylum and toward containment and prevention.”

The United States and Restrictive Practices
Considering that travel by plane has become more difficult because of visa restrictions and carrier sanctions, asylum seekers must often resort to other methods to seek protection, including risking a journey on an unseaworthy boat or putting their lives in the hands of smugglers.  This, however, is no guarantee.  Besides becoming lost, capsizing, and the very real threat of death, the interception of boats is yet another obstacle for asylum seekers who take to sea.  Before turning to U.S. and Australian policies, a brief look at the concept itself is warranted.  Though there is no internationally accepted definition, UNHCR suggests that interception encompasses “all measures applied by a State, outside its national territory, in order to prevent, interrupt or stop the movement of persons without the required documentation crossing international borders by land, air or sea, and making their way to the country of prospective destination.”
  UNHCR identifies interception as either physical or administrative, which aligns with Mertus’ distinction between direct and indirect mechanisms that restrict access to entry.
  Physical interception, often called interdiction, usually occurs within a “maritime context, and may include the boarding, inspection, seizure, and/or destruction of vessels” as well as pushing a boat from territorial waters out to high sea.
  
According to the 1982 United Nations Convention on the Law of the Sea (UNCLOS), state sovereignty in its territorial waters is limited by the right of innocent passage.
  However, passage involving the “loading or unloading of any commodity, currency or person contrary to the customs, fiscal, immigration, or sanitary laws and regulations of the coastal State” is not innocent and the coastal State therefore has the authority to “take the necessary steps in its territorial sea” to prevent such passage.
  The coastal state may also exercise the control necessary to prevent or punish infringement of its immigration laws in a contiguous zone a further twelve nautical miles beyond the territorial waters.
  The Protocol Against Smuggling recognized that “maritime interception was implicitly acknowledged as a legitimate tool for border control and enforcement.”
  Given that intercepted boats are trying to circumvent the coastal states’ immigration laws and are often run by smugglers, the interdictions are in line with the UNCLOS and the Protocol.  The latter, however, has a ‘saving clause’ which states that nothing within the Protocol shall affect the obligations of States and rights of individuals, particularly the Refugee Convention, international human rights law, and the principle of non-refoulement.
  Interception itself then is not inherently in conflict with the principle of non-refoulement or refugee rights.  It is the subsequent treatment of those who are intercepted that leads to allegations of refoulement and rights violations, as examination of state practice will demonstrate.
U.S. Policy and Legal Reasoning for Interception of Haitians

The United States’ interdiction of Haitians is worth considering in light of its non-refoulement obligations.  In 1981, U.S. President Ronald Reagan issued Executive Order No. 12,324, which authorized the U.S. to return Haitian boats to prevent illegal immigration, “but expressly acknowledged that even on the high seas” there should be “strict observance of our international obligations concerning those who genuinely flee persecution in their homeland” and that “no person who is a refugee will be returned without his consent.”
  The Coast Guard was directed to intercept boats carrying illegal aliens and return them to their point of origin.
  At this stage, “at least cursory interviews” were conducted, though the “effectiveness of those interviews suffered because of their speed, lack of preparation or access to counsel, and lack of privacy.  Still, individualized adjudication took place at least in theory.” 
  The U.S. interdicted nearly 23,000 Haitians between 1981 and 1990—of which only 11 were granted asylum by the Immigration and Naturalization Service (INS).
  Even then, given “Haiti’s long history of dictators, corruption, class and linguistic divisions,” “critics contend that a series of government policies through the 1980s and the 1990s circumvented fair asylum procedures and resulted in” refoulement.

On September 30, 1991, Haiti’s first democratically-elected president, Jean Bertrand Aristide, was overthrown.
  The interdiction and repatriation policy was suspended initially, but reinstated three weeks later.
  When U.S. authorities returned over 500 Haitians who had requested asylum in mid-November, a number of lawsuits were filed in U.S. federal courts.
  Among them, the Haitian Refugee Center (HRC), sought injunction relief on behalf of the Haitians, arguing that the government “had failed to establish and implement adequate screening procedures to protect Haitians who qualified for asylum from being returned to Haiti.”
  The HRC alleged that the interviews on the Coast Guard cutters
cutters were often as short as five minutes, were not conducted in private, and were conducted at a time when the Haitians suffered from a lack of adequate food and water and were otherwise in no condition for an adequate interview, [and] the officers…were inadequately educated…to make sound judgments regarding claims for asylum.

While the initial “deficient screening procedures…determined only 3 percent of those interviewed to be potential political refugees,” by January sources from the U.S. Immigration and Naturalization Service (INS) “indicated that 70 percent of new arrivals at Guantánamo were found to have a ‘credible fear of persecution’ if returned,” thanks to improved interview conditions and training of adjudicators.
  

During the temporary injunction period, Haitians were taken to the U.S. naval base in Guantanamo.
  The decision to process asylum claims at Guantanamo foreshadowed the legal reasoning used for housing suspected terrorists there: “to obviate the need to grant them the constitutional protections held by foreigners on U.S. sovereign territory.”
  In this vain, after a series of appeals, the Eleventh Circuit Court ruled 2-1 in February 1992 to lift the injunction because the “Haitian interdictees, who were not present in the United States, had no rights under the United States Constitution” and the protections under domestic law were limited to aliens within the U.S.
  Judge J. Hachett dissented, finding that the majority accepts the government’s ‘outside the U.S.’ argument, “although everyone in this case agrees that agencies of the United States captured the refugees and are holding them on United States vessels and leased territory. Moreover, the majority accepts this argument although everyone in the case agrees that the refugees are being prevented from reaching the shores of the continental United States.”
  Hachett claims that the majority ruling was based on this “pure legal fiction.”
  He concludes that the majority erred in judgment and that the preliminary injunctions were properly issued.
  The Supreme Court denied certiorari, so the temporary relief was lifted on February 4, 1992 with the decision of the Eleventh Circuit and repatriations resumed.
  The arguments used in these early injunction cases reappear in later cases discussed below.
In the six months following the coup, the Coast Guard intercepted over 34,000 Haitians.
  Of those prescreened at Guatanamo, 10,490 Haitians were determined to have a credible fear of persecution if returned to Haiti and were paroled into the US. 
  The U.S. Supreme Court acknowledged that, “since the military coup, ‘hundreds of Haitians have been killed, tortured, detained without a warrant, or subjected to violence and the destruction of their property because of their political beliefs. Thousands have been forced into hiding.’”
  Despite the high number of Haitians found to met the internationally recognized definition of a refugee, on May 24, 1992, President George H.W. Bush issued the Kennebunkport Order, which directed that all Haitian boats be intercepted and immediately returned to Haiti without status determination interviews.
  With Guantanamo filled to capacity and for the purpose of controlling illegal migration, the order stated that nothing within it should be “construed to require any procedures to determine whether a person is a refugee” and that Article 33 of Refugee Convention regarding non-refoulement did “not extend to persons located outside the territory” of the U.S.
  The reason for the sudden shift in policy was the large number of Haitians fleeing—not any fundamental changes in country condition.  Given the percentage that were recognized as having a legitimate fear of persecution, this reversal cries refoulement.
Lawsuits continued to be lodged on behalf of the Haitians.  At the end of July 1992, the Federal Court of Appeals ruled that returning Haitians without determining persecution claims was contrary to U.S. laws.
  Additionally, it declared that the interception of boats “prevented those refugees from seeking asylum in other countries such as the Bahamas, Jamaica, or Cuba.”
  The Supreme Court overturned the lower court’s ruling 7-2 on appeal, which permitted the government to continue its policy of interception and return without interview.
  The Inter-American Commission on Human Rights found that a number of repatriated Haitians were arrested, beaten, threatened, tortured, denied food while jailed, and some were found dead, clear indication that those individuals were in need of international protection.

Returns without hearings continued for two years, when President Bill Clinton decided to process potential refugees at a location outside the U.S., much like President George H.W. Bush had. 
  Similarly, policy shifted back to forced return after just a few weeks due to the magnitude of Haitian boat people fleeing by sea.
  At the same time the U.S. was turning back Haitians in 1994, the internal circumstances reached such a dire level that the U.S. was compelled to lead “a 21,000-strong force that pried control from the [military] regime,” returning Aristide to power.
  The fear of a mass influx and the supposed inability to process so many refugees were used as rationales to ignore the US’s international obligations towards refugees.
The American government does not actually acknowledge violating international law, but claims a restrictive reading that permits their action, relying on the argument that Article 33 of the Refugee Convention applies only to refugees inside the territory of a contracting state:  “Because the Haitians were interdicted in international waters, it could not be said they were returned from the United States.”
  In Sale v. Haitian Centers Council, the U.S. Supreme Court supported this position, “conclud[ing] that obligations run only to asylum-seekers who reach the territory of the asylum state” and giving US officials “unfettered authority to seize and repatriate asylum-seekers intercepted outside U.S. territory.” 
  However, the Court demonstrated a bit of apprehension with its own decision, acknowledging that “‘the drafters of the Convention and the parties to the Protocol . . . may not have contemplated that any nation would gather fleeing refugees and return them to the one country they had desperately sought to escape; such actions may even violate the spirit of Article 33."
  Justice Blackmun was the sole dissenter, finding that “the terms [of Article 33] are unambiguous.  Vulnerable refugees shall not be returned.  The language is clear, and the command is straight forward; that should be the end of the inquiry.”
  In his criticism, he argues that the majority has dispensed with the ordinary meaning of the word ‘return’ when it ruled that it “has a legal meaning narrower than its common meaning” and that “’return’ does not mean return.’”
  Furthermore, Blackmun rejects the majority’s claim that Article 33 is subject to geographical limitation and the physical presence within the state’s territories.

Blackmun’s reading of international law is consistent with international and regional case law and UNHCR recommendations.  Both the European Court of Human Rights’ ruling in Loizidou v. Turkey and the Human Rights Committee’s decision in Lopez Burgos v. Uruguay found that jurisdiction is not limited to national territory, but is based on the “acts of their authorities, whether performed within or outside national boundaries, which produce effects outside their own territory.”
  ExCom also failed to recognize a geographical limitation to the principle of non-refoulement:

In UNHCR’s understanding, the resulting obligations extend to all government agents acting in an official capacity, within or outside national territory. Given the practice of States to intercept persons at great distance from their own territory, the international refugee protection regime would be rendered ineffective if States’ agents abroad were free to act at variance with obligations under international refugee law and human rights law.

Finally, it is widely accepted that a state exercises jurisdiction “when it wields ‘effective control’ over territory or persons.”
  In light of these judgments and authoritative statements, the United States’ argument of territoriality limiting obligations is rendered invalid.

Non-refoulement necessitates individual interviews to ascertain if there is a legitimate claim; “denial of protection in the absence of a review of individual circumstances would be inconsistent with the prohibition of refoulement.”
  This requirement cannot be suspended in the case of mass influx.
  In fact, an American ambassador told ExCom in 1987 that “the threat to a country posed by influxes of economic migrants should not serve as an excuse for refusing asylum.”
  Two years later, the U.S. representative before the Sub-Committee of the Whole on International Protection “attempted to establish some of the groundwork for its domestic litigation strategy in support of Haitian interdiction,” stating that Article 33 of the Refugee Convention did not include an obligation to admit an asylum seeker and “pertained only to persons already in the country and not to those who arrived at the frontier or who were traveling with the intention of entering the country but had not yet arrived at their destination.”
  Goodwin-Gill notes that this fails “to notice that non-refoulement is not so much about admission to a State, as about not returning refugees to where their lives or freedom may be endangered.”
  ExCom acknowledged this distinction when it concluded that “in situations of large-scale influx, asylum seekers should be admitted to the State in which they first seek refuge and if that State is unable to admit them on a durable basis, it should always admit them at least on a temporary basis” and “in all cases the fundamental principle of non-refoulement – including non-rejection at the frontier – must be scrupulously observed.”

U.S. policy towards Haitians demonstrates that a restrictive mentality was apparent since the 1980s.  Haitians continue to take to the sea, but not in exceptionally large numbers.  In the past three fiscal years, the numbers of Haitians interdicted has averaged roughly 1,500.
  The situation in Haiti remains dangerous and capable of producing valid refugee claims.
 The latest government explanation for the Haitian policy has taken a new turn: the Miami New Times reports that “the second Bush administration gave the strange rationale that releasing Haitians [during the asylum process] could stoke terrorism — that terrorists might start posing as Haitian refugees.”
  By invoking anti-terror rhetoric, the administration finds additional—though questionable—justification for its policy.
Australia’s Pacific Solution

Australia’s so-called Tampa affair in August 2001 was the impetus for more restrictive policies toward boat people.  Australian authorities requested that the Norwegian freighter Tampa rescue people aboard a sinking fishing boat that had come from Indonesia.  After bringing over 430 Afghanis, Iraqis and Pakistanis onto his ship, the Tampa captain then faced the dilemma of where to disembark the passengers, some of whom threatened suicide if forced to return to Indonesia.
  Australia forbade the ship from entering Australian waters, claiming that the responsibility lie with “Norway (the flag state of the ship) or Indonesia (state of embarkment.)”
  Four days later, due to lack of food and water, the captain disregarded that order, approached Christmas Island, and the ship was subsequently boarded by Australian Special Armed Services.
  After more political tension and maneuvering, Australia arranged for New Zealand, Nauru, and Papua New Guinea to “receive the asylum seekers for disembarkment and processing,” but not as a durable solution.
  This was the beginning of the “Pacific Solution.”
  The negative conditions that asylum seekers faced as they awaited processing in these third countries are well-documented; most notably asylum seekers, including children, and recognized refugees awaiting resettlement were subjected to indefinite detention.
  The fact that Nauru is not a signatory of the Refugee Convention raises additional questions about Australia’s choice to send asylum seekers there.
Like the U.S. policy towards Haitians, Australia’s ‘solution’ challenges the institution of refugee protection in a variety of ways that will now be examined.  First, though direct refoulement is the main concern with American policy towards Haitians, Australia’s return of boats to Indonesia and other countries without effective refugee protection lead to worries of indirect or chain refoulement.  Additionally, Australia’s attempt to avoid its international obligations by excising outlying islands that are often the point of arrival for boats of asylum seekers will be explored.  Australian policy discriminates against refugees arriving illegally, in contravention of Article 31 of the Refugee Convention.  An examination of the law of the sea will reveal that the rescue at sea obligation is missing a matching disembarkation obligation, though recent developments have helped to remedy that somewhat.  However, recommendations for state responsibility for the protection needs of individuals intercepted at sea do not correspond to the rescue guidelines, thus creating a gap.  Finally, the connections between the Haitian policy and the Pacific Solution are outlined, before considering the Australian Labour Party’s recent end to the Pacific Solution.
A Threat to Non-Refoulement and Punishment for Illegal Entry

In the week prior to the ‘Tampa incident,’ over 1,000 asylum seekers had arrived on Australian territorial islands.
  This marked a drastic increase considering the annual number of ‘unauthorized migrant’ arrivals for each of the preceding two years (1999 and 2000) had been just over 4,000. 
  More than seventy-five percent were Iraqi or Afghani.
    Australia’s response, then, was the result of a perceived overload, though its numbers “only represented less than four percent of around 100,000 Iraqi and Afghani asylum seekers making applications in developed countries each year at the time.”
  Additionally, Australia was ranked only 19th out of 50 industrialized countries in the number of asylum claims submitted in 2006.

Australia’s Pacific Solution has raised different concerns about non-refoulement than those posed by American policies towards Haitians.  Rather than returning asylum seekers to their country of origin, Australian practice has been to intercept “boats within Australia's contiguous zone and to tow them to a point beyond the contiguous zone or to escort them to the edge of Indonesian waters.”
  Indonesia is not a signatory of the Refugee Convention and Australia has not sought a guarantee from Indonesia that it will abide by the customary international law obligation of non-refoulement.
  Human Rights Watch (HRW) has found that refugees who pass through countries like Malaysia and Indonesia en route to Australia do not enjoy effective protection, face “a real risk of detention as illegal migrants under inhumane conditions,” and do not have “a realistic prospect of local integration or resettlement.” 
  Additionally, HRW “disputes the Australian government’s assumption that these individuals were generally able to enjoy effective protection in the countries where they first sought asylum, such as Iran and Pakistan.”
  Adverse conditions such as serious risk of refoulement, continued threats from the original persecutors who operated across borders, non-legal status that leads to harassment and detention, and discriminatory treatment in regards to work, housing, health care and education compelled refugees to seek protection elsewhere.
  Australian policy, then, ignores the difference between causes of primary and secondary displacement.

The concern that arises from returning refugees, particularly to states with questionable refugee protection standards, remains refoulement.  The principle of non-refoulement “clearly extends to chain refoulement,” otherwise protection would be sheer “mockery.”
  In returning a refugee, a state should consider that its “obligation of non-refoulement is both an obligation of result and an obligation of conduct.”
  In the Australian context, it should be noted that over “two-thirds of Afghan and Iraqi boat migrants processed in Australia in 1999” were deemed to be refugees and all but one of those sent to New Zealand after the Tampa incident were granted refugee status.
  The validity of these adjudicated claims is likely to be representative of others coming by boat generally and demonstrates that if return is a consequence of Australian policy, it is likely to be a violation of non-refoulement.
In addition to aggressively pursuing the interdiction of boats, Australia went so far as to excise “Christmas Island, Ashmore Reef, the Cocos Island, and other territories from its migration zone, so that the landing of asylum seekers on these territories did not engage most of the country’s protection obligations.”
  Individuals who arrive at these excised islands are known as “offshore entry persons” and, like asylum seekers interdicted at sea, may be taken to third countries for processing and are deprived of “basic Refugee Convention rights: certainty of status, the right to leave and return to Australia, family reunion, and certain social benefits.”
  
This “two tiered visa protection plan” thus penalizes asylum seekers who arrive illegally by boat and this distinction is a clear violation of Article 31 of the Refugee Convention, which stipulates that unauthorized entry or presence should not adversely affect an asylum claim or result in penalty.
  Australian officials would argue that “offshore entry persons” are not present and have not entered Australian, as the restrictive legislation has narrowly defined.  Australian policy fails to identify “a refugee [as] a refugee because of the protection she needs,” but instead focuses on “the way in which she has entered a country.”
  According to the plain language of Article 31, individuals “fictionally excluded from entry” because of interdiction or the manipulative redefinition of “territory” are still entitled to its protection, just as non-refoulement obligations apply to individuals interdicted on the high seas.

A Duty to Rescue and the Question of Disembarkment
A closer examination of the international law of the sea reveals additional complications related to interdiction, rescue at sea, and disembarkment that Australia’s Pacific Solution has brought into focus.  Often the line between interception and rescue is blurred: “Since the vessels used [by boat people] are often overcrowded and un-seaworthy, rescue-at-sea, disembarkation and processing of those rescued has re-emerged as an important but difficult issue for States, international organisations, the shipping industry and, of course, the vulnerable boat people themselves.”
  Specifically, the “legal responsibilities accruing to States are different for maritime rescue and maritime interception,” so “more is needed to adequately define and clarify the boundaries of each activity.”

According to Article 98 of the UN Law of the Sea Convention (UNCLOS), the duty to rescue is absolute.
  Thus, the captain of the Tampa was fulfilling an age-old seafaring duty—as well as a treaty obligation—when he came to the rescue of the sinking boat.  Although the obligation “to come to the aid of those in peril at sea is beyond doubt,” what to do with those brought on board following such a rescue is less clear. 
  For the Tampa and Norwegian government, this resulted in a standoff with Australian authorities.  The Australian government claimed that responsibility for those rescued attaches to the flag state, “whereby the State of the ship that assumes control of a rescue becomes responsible for that rescuee’s fate.”
  This practice, however, is dangerous because it creates disincentives for ships to respond to distress calls and the risk that rescue will lead to lost time and added financial burdens.
  This is precisely the problem that arose in the Pacific two decades prior to the Tampa during the Vietnamese refugee crisis, “where ships ignored many refugees stranded at sea, leaving them at the mercy of fate, to avoid the expense and delay resulting from the attempt to rescue them.”

The International Convention on Maritime Search and Rescue of 1979 (SAR) requires that those rescued be delivered to a place of safety, yet does not establish the requirements for disembarkation.
  The generally accepted principle has been disembarkation at the next port of call.
  Disembarkation obligations were overlooked during the codification of rescue into international treaties because the “practice [of next port of call disembarkation had] succeeded for centuries because the vast majority of those rescued at sea enjoyed the protection of their State of origin and could be quickly returned.”
  However, “since the advent of sea-borne refugees, the disembarkation problem has been recognized as constituting a crucial protection gap for refugees rescued at sea.”
  Next port of call as a concept itself is fuzzy: coastal states consider the next port of call to be the one scheduled “in the course of the ship’s normal business” while the flag states indicate that the next port of call is the “nearest to the ship for the purpose of convenience.”
   The SAR and Safety of Life at Sea Convention (SOLAS) amendments that entered into force in July 2006 gave “primary authority for disembarkation decisions [to] the State responsible for search and rescue in the region where the rescue occurs.”
  The UNCLOS, SOLAS and SAR all call for state parties to establish adequate and effective search and rescue facilities and to coordinate regionally, so this establishes a much more delineated and less contestable standard.

ExCom has proposed another principle for determining state responsibility for intercepted persons, separate but similar to that which applies to rescued individuals: “The State within whose sovereign territory, or territorial waters, interception takes place has the primary responsibility for addressing any protection needs of intercepted persons.”
  This means that if State A intercepted a boat in State B’s territorial waters, State B would be responsible for the protection of those on board; this is based on the fact that State A would need State B’s express authorization to perform the interception within its territorial waters.
  The ExCom recommendation, however, fails to provide guidance when interception takes place in the contiguous zone or on the high seas, which “is a serious shortcoming considering that maritime interception is recognized as not only an emerging practice, but one seemingly endorsed as legitimate by virtue of having been embedded in the Smuggling Protocol.”
    A proposed supplemental rule would place responsibility for protection needs on the state exercising its jurisdictional authority beyond the sovereign territory or territorial waters of any state.
  This echoes the already established international law examined above in opposition to the U.S. Supreme Court’s questionable decision in Sale.
The Costs of the Pacific Solution

The connection between the U.S. interception policy and Australia’s Pacific Solution is evident: “Australia's Parliament merely followed in the footsteps of the U.S. Supreme Court, which established that asylum seekers traveling to the United States have no right to asylum processing if intercepted on the high seas.”
  Some commentators have suggested that Australian policy is at least preferable to the United States’, citing “the relative harmlessness, in terms of refoulement, of Australia’s decision to send the Tampa rescuees” 
 to third countries for processing.
  This comparison fails to take into account the return of asylum seekers to Indonesia without guarantees for protection as well as the long periods of detention that asylum seekers and even recognized refugees faced in Nauru and Papua New Guinea.
  Furthermore, such comparisons are pointless as both Australian and American policy fail to protect refugee rights adequately; determining which is ‘less bad’ serves no real purpose as neither provides an acceptable model for protection.

The two governments agreed to a “refugee-swapping arrangement” in April 2007 that would allow Australia to trade up to 200 asylum seekers annually who were processed offshore on Nauru for the same number of Haitians or Cubans that the U.S. did not wish to resettle from Guantanamo.
  The Secretary General for Amnesty International, Irene Khan, has suggested that “by diverting boatloads of people to the detention center in Nauru (and later Papua New Guinea) –in exchange for huge sums of money—Australia seems to have perpetuated the very trafficking of human misery that it claims it is seeking to prevent.”
  The idea of refugee trading further supports such an accusation.  Additionally, “‘swapping’ groups of refugees–at great financial cost—impacts on family unity and the length of the process and does not lead to greater refugee protection or strengthening of international co-operation for solving refugee problems.”

The Tampa incident happened just before September 11th.  Australia immediately made the link between its own policies and the attacks in the U.S.: “‘You've got to be able to control that [the right to refuse entry to boat people], otherwise it can be a pipeline for terrorists to come in and use your country as a staging post for terrorist activities,’” Defense Minister Peter Reith told one radio interviewer.
  Queensland Member of Parliament Peter Slipper proclaimed that there was an “undeniable linkage between illegals and terrorists and it’s absolutely vital…that we don't have illegals entering Australia inappropriately, because given the fact that some of those people come from the country that is the centre of terror, I would be particularly concerned if those people were allowed to enter Australia.”
  However, of the nearly 6,000 security assessments of authorized arrivals carried out by the responsible Australian government agency between July 2000 and August 2002, none were determined to pose a threat to national security.

The Pacific Solution has been recognized to have imposed “human costs, financial costs, cost to Australian rule of law and democratic system, costs to the region and the cost to the international system of protection.” 
  One NGO report found that the Pacific Solution “has been both costly to the nation’s taxpayers as well as to the health and well being of asylum seekers who have had to endure years of isolated offshore detention, compounding post traumatic stress disorder.”
  Additionally, the numbers indicate that the policy made no sense from a financial standpoint: from 2001 to 2007, Australia paid more than $1 billion USD to process less than 1,700 asylum seekers in offshore locations, which amounts to more than half a million dollars per person; processing in mainland Australian detention centers would have cost only 3.5% of the offshore costs.
  Considering that around 61% of those detained in offshore processing centers were ultimately resettled to Australia, the associated costs seem even more excessive.
  Prime Minister Kevin Rudd, elected at the end of 2007, vowed to end the Pacific Solution and the last refugees in Nauru were resettled in Australia in February 2008.
  However, the degree of actual change in policy is questionable, as interceptions will continue and asylum claims will now be processed on Christmas Island, where asylum seekers will still face mandatory detention.
  
The Australian and U.S. practice of interdicting boats are among those “Western practices [that] come close to corroding fundamental refugee norms, notably the principle of non-refoulement…[and is], at its worst, an attempt by Western states to escape 1951 Convention responsibilities at the expense of other states.”
  Interdiction without interview denies refugees access to prove their refugee status and the resulting right of international protection and non-refoulement.  Australia’s burden-shifting results in long detention periods, penalizing those who seek entry by illegal means in violation of Article 31 of the Refugee Convention.
  Both policies “fuel the deterrence machine that already grinds away at the spirit of the international refugee protection regime, eventually obliterating all refugee rights.”
  Although Australia may have disinherited its Pacific Solution in name, both American and Australian policy have already influenced European proposals for a similar Mediterranean Solution and offsite refugee processing—an unfortunate legacy.
European Policies
In response to an increase in asylum applications, Western European states “individually and collectively introduced a wide range of measures intended to curb the arrival, admission and entitlements” of asylum seekers from the mid-1980s.
  Particularly after the fall of the Berlin Wall, under threat of a possible mass influx, migration became a matter of security.
  The European Union began streamlining procedures to combat illegal migration and such efforts have resulted in “EU member states hav[ing] gone furthest in coordinating their policies in order to restrict access to asylum.”

To see the progression that developed independent of anti-terror rhetoric, three concepts will be considered: safe country of asylum, safe third country, and proposals for the externalization of asylum processing.  This will be followed by a look at European interception policies with particular attention paid to Italian practices, which exhibit similarities to Australia’s Pacific Solution.  This will provide support that “the rights of migrants and refugees were already under assault prior to the September 11 attacks.”

First, however, consider briefly the tenor of exclusionary polices and barriers to entry since those attacks: European governments exploited the link between border control and national security after September 11th.  For example, Spain’s foreign minister said that “the strengthening of the fight against illegal immigration is also a strengthening of the anti-terrorist fight.”
  At a right-wing coalition meeting in Italy following September 11th, leaflets reading “Illegal immigrations = Islamic terrorists” were distributed.
  At the regional level, Amnesty International has also expressed concern that the EU's Hague Programme that aims to "strengthening freedom, security and justice" has emphasized security at the expense of the others because the EU's focus has been on counter-terrorism and illegal immigration and "the fact that asylum is principally a human rights issue seems to be lost amid all the discourse surrounding migration management."

The sense that heightened security is necessary remains and policies continue to threaten  to override rights.  The Centre for European Policy Studies and the Centre for Migration Law held a conference in February 2007 on “Terrorism, Migration and Asylum: EU perspectives.”  The conference focused on changes in access to the European Union and the legal status of immigrants and asylum seekers, “how this trend is related to counter-terrorism measures adopted at national and EU” levels, and to what extent circumstances have evolved that create conflict with human rights and fundamental principles.
  European state efforts to combat terrorism have thus been acknowledged to have targeted migrants, including asylum seekers.  Attempts to stem migration, however, predated terrorism.
‘Safe’ Countries

A European policy that gained popularity throughout the 1990s is expedited removal tied to the concept of “safe country of origin.”  Western European governments have “determined that the citizens of certain countries are unlikely to have a genuine claim to refugee status because persecution is rare in those states.”
  The resulting accelerated proceedings fail to provide for adequate legal assistance and appeal against rejection.
  Individuals are thus at risk of getting an unfair hearing because of insufficient preparation and proceedings that lack judicial review.  Though this is a way for countries to speed up the process and cut costs when overburdened, it could prove damaging to legitimate refugees as the desire for efficient proceedings supersedes obligations for just and fair hearings.  Additionally, foreign policy considerations may pressure a state to classify as safe a country whose human rights record is questionable.
  The fact that human rights conditions change rapidly also make lists of safe countries potentially inaccurate.

Yet another way to deflect asylum claims is through the concept of “safe third country,” which allows states to transfer responsibility with the reasoning that the asylum seeker came from or transited another country where he could have found protection.  The safe third country concept “forms the central building block of the…‘Dublin Convention’…signed by the EU member states in 1990.”
  It has been effective in reducing asylum claims in some countries, though that is matched by an increase in others.  After the German government passed safe third country legislation in 1993, the number of asylum seekers dropped from 438,191 in 1992 to 127,210 in 1994 because all nine of Germany’s bordering countries were declared safe.
  This means “virtually no asylum seeker entering Germany by land is entitled to protection in Germany.”

At first, the focus was on shifting protection responsibility to other states within the EU, but later the concept was extended to include countries at EU borders and beyond through re-admission agreements.
  The Refugee Convention offers neither an explicit authorization nor prohibition of ‘protection elsewhere’ policies, so long as the asylum seeker is not subjected to refoulement.
  The transfer to other countries, however, creates the possibility of producing “‘refugees in orbit’—asylum seekers who are shuttled from one country to another, trying to find a state which will…[examine] their claim to refugee status,” and ultimately raises the concern of chain refoulement.

Amnesty International and the European Council on Refugees and Exiles (ECRE) have documented that “the return of asylum-seekers to ‘safe’ countries of asylum has resulted in cases of actual, attempted or anticipated refoulement” to countries of origin.
  State responsibility extends to both direct and indirect refoulement, yet this has not stopped the practice of safe third country from becoming entrenched in European state policies.
  Though ratification of the Refugee Convention itself does not necessarily make a country safe, as it could fail to act in good faith and might disregard its attaching obligations, it is surprising that UNHCR does not require, as a prerequisite, that a third country be a party to the Refugee Convention.
  As currently operated, European safe third country policies are problematic in their erosion of fundamental rights of protection.
Externalization of Asylum Processing

In 2003, the United Kingdom proposed that asylum applications be decided in “‘transit processing centers’ in third countries on the major transit routes to the EU.” 
  Asylum seekers who arrived to the EU would be sent to a closed center in the region of their country of origin, even if they had not transited that country, for screening.  If approved, the refugee would then be resettled to an EU country “on a burden-sharing principle,” and those who were denied refugee status would be returned to their country of origin.
  Human Rights Watch has raised concerns about the suggested locations for these processing centers—Albania, Croatia, Iran, Morocco, northern Somalia, Romania, Russia, Turkey, and Ukraine—many of which have been documented to be violators of asylum seeker and refugee rights.

The logic of sending asylum seekers even further from EU borders flowed from the safe third country trend that developed in the 1990s.  It was also closely related to Australia’s screening of refugees in Nauru and Papua New Guinea and the U.S. use of Guantanamo Bay for offshore processing.  Indeed, “anywhere but here” has become “a familiar refrain.”
  The U.K. proposal was followed the next year by German and Italian suggestions that the EU set up refugee processing centers in North Africa, but this was met with resistance from transit countries like Libya who demanded “substantial pay-off in return.”
 Additionally, France, Spain and Sweden fiercely opposed “such measures as incompatible with the Refugee Convention.”
  In response to these proposals, UNHCR recommended that “regional processing should be limited to asylum-seekers from countries that do not normally produce refugees,” harkening back to the ‘safe’ country of origin concept, and “if the EU wishes to establish a regional processing centre this should be within the EU’s territorial boundaries.”

Interestingly, it is not just states that have proposed this idea of extraterritorial processing.  Professor James Hathaway and Alexander Neve suggested in 1998 that this would eliminate the “incentive to make a fraudulent claim outside the region” of origin, and that European governments could then “preserve their migration control objectives without blocking access to asylum-seekers by resorting to deflection and other non-entrée mechanism.”
  This would then free money used for those restrictive policies to be rechanneled to address the 80% of refugees located in the global south.
  They answer objections that this allows states to burden shift with a dose of reality: “the suggestion that the shift proposed here would somehow ‘allow’ powerful governments to ‘buy their way out’ of providing refuge takes no account of the fact that there is very little left to buy. The developed world has already off-loaded most obligations onto the South, but without paying anything for the privilege.”
  Hathaway and Neve argue that better protection will be offered in the regions of origin because “developed states would be positioned to police” conditions, noting that “meaningful oversight of legal duties owed by governments to refugees” has been lacking from the international refugee regime to date.

More recent proposals have called for the establishment of refugee quotas for nations that could then be traded, presumably like carbon emissions.
  However, one author of such an idea acknowledges that this could be “abused as a form of export commodity.”
  This economic language erases the fact that the basis of the proposals is the trading in or payment of humans and this presents the same problem of state-sponsored human trafficking as the Australia-U.S. refugee swap.

There are a myriad of questions—moral, legal, and logistical—that are raised by the externalization of refugee processing that are beyond the scope of this paper. However, consider the following briefly.  Externalization of refugee processing may not actually have the intended consequence of reducing the arrival of migrants, be they economic migrants or refugees.  Presumably, individuals will be just “as desperate” to reach Europe, though perhaps less likely to file an asylum application that would simply send them from whence they came.
  This would mean less asylum applicants, but equal numbers of illegal migrants, more of whom are forced underground and to remain illegal.  In the context of terrorism, this is the exact opposite of the desired outcome.

Another set of questions arise related to state responsibility: “which state will bear the legal responsibility for offshore processing?”
  The European Convention on Human Rights maintains that “states cannot evade legal responsibility for their actions abroad.”
  Considering that the processing centers would be set up by a European state or the EU, Human Rights Watch has argued that the centers would be “within [their] power and effective control,” thereby engaging responsibility.
  Finally, it is unclear what would happen if an individual is granted refugee status, yet all resettlement quotas are filled, local integration is not an option and voluntary repatriation is impossible due to continued threats; “such a refugee would be confined to indefinite detention, which would fly in the fact of international refugee and human rights law.” 

This brief sketch of European policies and proposals demonstrates that access to asylum was growing increasingly difficult even before terrorism became the latest justification for such tactics.  The aim of the European practices was and continues to be a “redirection and redistribution of asylum seekers inside, and outside, the EU.”
  The avoidance and deflection of refugee protection obligations that are fundamental to protection elsewhere schemes contradict the spirit of the Refugee Convention and put refugee rights at risk.

European Interceptions

As purported ‘illegal migrants’ utilize routes from North Africa to Europe via the Mediterranean Sea or the Atlantic Ocean, interceptions have gained popularity as the preferred solution.  In 2001, the UK “announced that it was considering deploying naval carriers in the Mediterranean to prevent illegal migrants from arriving in Europe.”
  Professor and author Matthew J. Gibney suggested at the time that this had “the flavor of a publicity stunt for the consumption of the highly restrictionist British electorate,” but that “the government’s willingness even to float the idea illustrates how the bounds of acceptable discourse and practice has been shifting.”

Six years later, the European Patrols Network (EPN), operated by Frontex, the EU agency responsible for coordination of border security, was launched with a mission of “saving lives and tackling illegal immigration” at the “southern maritime borders of the EU.”
  During Operation Hera III, for example, “a total of 1,167 migrants were diverted back to their points of departure at ports at the West African coast,” preventing them from reaching Canary Islands or any other European territory.
  This obstruction, however, is a violation of Article 13 of the UDHR, which states that everyone has the right to leave any country, and it is particularly problematic if anyone on board were a refugee.  Though Frontex proclaimed this operation a success in terms of saving lives by preventing the dangerous sea voyage, the reality may be that it condemned a person on board to persecution by restricting his movement and ability to flee.  A search of the Frontex website and the 2006 annual report produced no meaningful mention of asylum, refugees, or refoulement, though Frontex did participate in a joint conference, “Towards a Comprehensive Response to Mixed Migration Flows” in early 2008.
  No additional information is available regarding guarantees against non-refoulement or the processing of asylum claims, though state parties to Frontex would remain beholden to their international protection obligations.

Prior to and continuing since the establishment of the EPN, individual states have carried out patrols, interceptions, and returns.  Similar to Australia, Italy has an interception policy, mandatory detention for undocumented arrivals claiming asylum and has returned individuals to states that are not signatories of the Refugee Convention.  Throughout the 1990s, the Italian Navy became increasingly responsible for immigration control: “the hours of operation…devot[ed] to the prevention of migration increased more than sixfold between 1991 and 1999” and in 2002 immigration controlled accounted for a quarter of its hours.
  Prior to the Albanian refugee crisis in 1997, Navy instructions were to stop and divert ships suspected of carrying undocumented migrants.
  Amnesty International and other human rights organizations, as well as the UN, criticized Italy for its “‘naval blockade’ in the Adriatic to contain the refugee flows from Albania.”

Italian naval ships instructions in 2003 were still to intercept boats and, “if possible, force the vessels back to the territorial waters of the countries from which they came. The decree included no consideration for identifying asylum seekers, and its terms violated the principle that the state in whose territorial waters a vessel is intercepted has the primary responsibility for addressing any protection needs of persons on board.”
  In the following two years, over 2,800 people who had arrived by boat were returned to Libya from detention facilities on the Italian island of Lampedusa, often without assessment of asylum claims.
  In early 2006, an Italian press release stated that “in just over one year Italian-Libyan cooperation had prevented 40,000 undocumented people from leaving Libya.”
  Like EPN’s actions, this effectively closes the border and prevents asylum seekers from leaving a country that may persecute or refoule them, a very real threat in the context of Libya.
Amnesty and the European Parliament, among others, have called on Italy to stop returning asylum seekers to Libya, which has not signed the Refugee Convention, does not conduct asylum hearings, and is well-documented to violate the human rights of ‘foreigners,’ including arbitrary arrests, beatings and forced return of individuals to countries where they could face persecution or torture such as Eritrea, Somalia and Sudan. 
  Amnesty International has documented that Eritreans returned from Libya “were held incommunicado in secret prisons where they may have been subjected to torture.” 
  Additionally, over “100 migrants who had been repatriated from Italy to Libya were reported to have died following their expulsion from Libya.”
  Despite these circumstances, the EU has also been negotiating with Libya to have “joint naval patrols in the Mediterranean to interdict irregular boat migrants,” though details are scant.

The distance between Spain and Morocco at the Straits of Gibraltar is only 14 km, making it another “‘hotspot’ of undocumented immigration into Europe from the south since the early 1990s.”
  The number of people that Spanish authorities intercepted increased considerably throughout the 1990s, with a tenfold increase between 1996 and 2003, “from 1,573 to more than 18,000.”
  Spanish arrangements with Morocco have also raised concerns as “expulsions were reportedly carried out without an individual assessment that would have enabled presentation of asylum claims” and conditions for refugees in Morocco include harassment, arbitrary detention, the threat of deportation or refoulement and a denial of refugee status for those recognized by UNHCR. 

The concern over illegal migration by sea has grown throughout the 1990s and is not purely a byproduct of Australian policy or an attempt to deal with terrorist threats.  With an estimated 100,000 to 120,000 crossing the Mediterranean alone each year each year, European efforts to control this influx are understandable.
  It has been argued, however, that “the phenomenon of ‘boat people’ has been a problem of European countries’ own making: it has been the consequence of their increasingly strict immigration, visa and asylum policies, which have left clandestine entry as practically the only possibility to enter the EU.”
  By closing these routes as well, Fortress Europe is reinforced.
Recent refugee flows

Events following September 11th led to increased refugee flows from both Afghanistan and Iraq, though there had been substantial populations of Afghan refugees in both Pakistan and Iran for two decades.  Both host countries had begun to clamp down on refugees prior to September 11th and restrictions continued afterwards as a response to legitimate security concerns.  In the Middle East, Iraq’s neighbors were initially receptive to the mass influx though grew more reluctant as time passed and international relief was not forthcoming to ease their burden.  A reoccurring theme underlying restrictive practices in the developing world is the industrialized countries’ lack of willingness to share the burden.  Though the global response to current refugee influxes has been insufficient, the Vietnamese ‘boat people’ and Kosovar refugee situations elicited starkly different reactions that were more in line with a sense of shared responsibility.  Given the lack of burden sharing and the restrictive practices already discussed, developing countries are increasingly reluctant to bear the brunt of massive refugee populations on their own, thus prompting their own restrictions.

Responses to the Afghan Refugee Influx

As a result of decades of war, Pakistan was host to over 2 million Afghan refugees before the September 11th attacks and the U.S. campaign in Afghanistan that followed, while 1.5 million lived in Iran.
  “Weary” after so many years, “with minimal international interest or support for their plight and seeing little prospect of a solution, both countries tightened their refugee policies” and closed their borders in 2000.
  While the humanitarian situation for Afghans was already “bad” before September 11th, “it only worsened in the…weeks afterwards.”
  Despite an “anticipated need for fleeing Afghans to seek safety in neighboring countries,” Pakistan, Iran, Turkmenistan, Uzbekistan and China closed their borders, thereby “undermining the right to seek asylum.”

In January 2001, Pakistani police were granted the power to “detain and deport newly arrived Afghans” and those “already residing in Pakistan without official documentation.” 
  Over 7,500 Afghans were forcibly returned between October 2000 and May 2001.
  Following 9/11, the U.S. asked Pakistan to keep the borders closed as a security measure, which stranded “50,000 Afghans gathered on the Afghan side of the border.”
  According to Professor Joanne van Selm it might appear on the surface that “the stance had some military and security logic,” but border closures only meant that “the terrorists used covert means to cross the borders and regroup.”
  Meanwhile, Afghans were forced to rely on smugglers, take dangerous mountain paths or bribe border guards.

The Pakistani government views its refugee camps “not only as a burden but as a security threat, harboring Taliban radicals and their sympathizers.”
  In April 2008, the demolition of Jalozai refugee camp began as an effort to facilitate Pakistan’s goal of repatriating as many as 2.4 million Afghans by 2009, a return that UNHCR deems premature.
  Some doubt the logic and practicality of the government’s decision, anticipating that the refugees will relocate to urban centers, which will “strengthen the security quagmire, as it will be very difficult to monitor them.”

Pakistan’s policies of border closures and forcible return, which predated September 11th and continued in its aftermath, threatened the ability to seek asylum and violated the right to non-refoulement.
  Similarly, Iran sealed off its borders, announcing in March 2001 that it had spent 18 million dollars to stop the flow of “drug smuggling and further influxes of refugees.”
  In 1999, roughly 100,000 Afghan refugees were forcibly returned, with an estimated 2,000 sent back in the final months of 2001.
  
Both Pakistan and Iran favored establishing camps on the Afghan side of the borders, which would not engage their own international refugee obligations.
  Mile-46 and Makaki camp were established close to the Iranian border, while Spin Boldak operated under Taliban control near Pakistan’s border.
  In mid-November, Taliban and Northern Alliance fighting occurred in and around Makaki camp, demonstrating “the problems associated with attempting to provide in-country protection to refugees in a situation of armed conflict that could have been avoided if camps had been established inside Iran.

Pakistan and Iran faced very real fears that al-Qaeda or Taliban forces would cross into their territory.
  Policies to address those legitimate security concerns, however, should not inhibit refugee protection.  International refugee standards call for the separation of armed individuals to ensure the civilian and humanitarian status of refugee camps.
  According to Human Rights Watch, a “coordinated strategy to effectively identify and separate militants and armed elements from civilian refugees” should “take place inside host countries at the border and involve an international monitoring presence.”
  Such efforts are undoubtedly difficult considering the ease that combatants can blend in with bona fide refugees in camp settings, but demilitarization would then permit the protection of those legitimately in need.
Middle Eastern State Responses to the Iraqi Refugee Influx

An estimated 2 million Iraqi refugees have sought asylum in the Middle East, with a majority in Jordan and Syria, neither of which have signed the Refugee Convention.
  Though receptive at first, “Iraq’s neighbors are closing off escape routes, leaving another 2 million internally displaced persons and untold numbers of other war-affected and persecuted Iraqis trapped… refusing entry, imposing onerous new passport and visa requirements, and literally building fences to keep out further refugees.”
  The latter is a reference to Saudi Arabia’s $7 billion high-tech wall on the Iraqi border.
  Both Egypt and Syria require visas that can only be obtained at their embassies in Baghdad and even then are difficult to secure.

The influx of Iraqi refugees, coupled with a significant population of Palestinian refugees, means that Jordan has the largest number of refugees per capita in the world.
  Initially, “Jordan remained generally tolerant…preferring to benignly ignore the [Iraqi] population.” 
  After bombs planted by Iraqis killed 60 people in November 2005, that attitude—and governmental policy—changed.
  The renewal of temporary resident permits became more difficult and the border was closed in March 2006.

Syria, with over 1.5 million Iraqi refugees, has threatened numerous times to end its open-door policy, but it was not until October 2007 that it closed its border and introduced visa restrictions.
  Thousands of refugees had been flowing into Syria every day for at least a year and on the final four days the border was open, 25,000 Iraqis entered Syria.
  This closure sealed off the last overland escape route.

Burden-Sharing Now and in the Past
The Refugee Convention recognizes that “the grant of asylum may place unduly heavy burdens on certain countries” and that international cooperation is therefore necessary.
  Syria, in fact, “explicitly cited as its reason for shutting the door on Iraqi refugees the lack of international support.”
  Besides financial and humanitarian support, resettlement is another way to provide durable solutions and ease overburdened host countries.  The U.S. 2008 fiscal year resettlement goal for Iraqis is 12,000, but not even one-quarter of its 2007 goal of 7,000 were admitted.
  From a Syrian perspective, the U.S. goal is incredibly inadequate, given that 12,000 Iraqi refugees crossed into Syria every six days in 2006.

Making things more difficult, the U.S. has listed Syria has a state sponsor of terrorism and will not offer direct assistance, which “has only punished the refugees, not the Syrian government.”
  Human Rights Watch refugee policy director Bill Frelick testified to Congress that “the usual formulas for international burden sharing do not apply because other governments see the Iraq war as having been a largely unilateral undertaking and have not (and will not) come forward with adequate contributions to meet the humanitarian emergency.”
  A 2006 Human Rights Watch report asserts that the U.S. and U.K. have a “moral imperative” to assist the refugees as the states “most heavily committed militarily.”

Response to Vietnamese ‘Boat People’

The Indochinese refugee influx offers a historical example of how international efforts can be responsive to a mass refugee flow and preserve access to protection, as well as provide insight into the current state of affairs.  In the first six months of 1979, nearly 210,000 Vietnamese boat people reached countries neighboring Vietnam that were ill-equipped to handle such a large influx.
  The Malaysian and Thai governments declared in “mid-1979 that no new boat people would be allowed to land on their shores” and proceeded to pushback arriving boats, resulting in uncountable deaths.
  Both governments “intended by their actions to shock the West into recognition of the problem and into more effective action to reduce the refugee camp populations in the region.”
  The crisis resulted in third country resettlement guarantees to persuade countries of first asylum to provide temporary refuge.

Canada, Australia, England—even Iceland and Bermuda—offered resettlement, but it was the U.S. that opened its doors the widest, increasing resettlement numbers to 14,000 a month.
  Roger Winter, who lead resettlement efforts under the Carter administration and later worked as Executive Director of U.S. Committee for Refugees, attributed the U.S. assistance to two factors—“a sense of guilt and a sense of loyalty toward the people it had walked away from in 1975, and thus a need to rescue them.”
  It could be argued that the “morally correct” reaction that White describes is missing from the current U.S. administration’s actions in the Middle East.
  Two differences that exist are that fighting in Iraq has not yet subsided and a strong fear that Iraqi asylum seekers might be insurgents or terrorists.
By the end of the 1980s, as numbers of Vietnamese arrivals began increasing and outpacing resettlement offers, the international community “became more suspicious of their motives for leaving, regarding many of them as economic migrants rather than refugees.”
  Thus the 1989 Comprehensive Plan of Action (CPA) was “born out of frustration and skepticism,” after years of commitment to resettlement.
  The CPA required refugee screening, whereas prima facie status had been the previous standard, and individuals who failed to provide a valid refugee claim were to be repatriated.
  The goal was to preserve asylum, “but [decouple] its link to guarantees of resettlement.”
  According to UNHCR, the Indochinese refugee situation “marked a crossroads in Western attitudes towards refuge issues.  As the coming crises of the 1990s were to demonstrate all too clearly, Western countries, while upholding the principle of asylum, were no longer prepared to envisage the resettlement of massive refugee populations.”
  While the commitment to asylum may be questioned given state practice already discussed, the experience in the 1980s in Southeast Asia may be the key to understanding the current situation.  UNHCR maintained that “two concepts left behind from the Indochinese experience—international burden-sharing and temporary asylum—‘proved a mixed legacy, both capable of being applied either to great humanitarian advantage or as an easy excuse to shift the responsibility and avoid the blame.’”

Response to Kosovar Refugees

The reaction to the Kosovo refugee influx in the late 1990s, which demonstrates this legacy of burden-sharing and temporary asylum, further informs the discussion of present attitudes and policies towards mass refugee movement.  Macedonia prevented 10,000 refugees from entering in April 1999 due to concerns of destabilization, spurring the creation of the Humanitarian Evacuation Programme, “which ultimately took more than 90,000 Kosovans to safety abroad,” and the Humanitarian Transfer Programme, “which took some 100,000 Kosvoans from initial refuge in Macedonia to (slightly) longer-term refuge in Albania before their return to Kosovo.”
  Again the international community proved “its ability to respond with speed and generosity” so as to “ease the pressure on Macedonia and enable it to keep its borders open.”
  Unlike in Southeast Asia, the burden-sharing mechanisms implemented in Macedonia were temporary in nature and did not involve permanent resettlement as a pre-condition.  UNHCR’s initial approach was to insist on admittance, with sharing schemes to be considered secondarily, to avoid compromising unconditional asylum.

Lack of Burden-Sharing Elsewhere

Both the Indochinese and Kosovan refugee flows illustrate burden-sharing efforts undertaken in the past.  When first asylum was threatened, the international community responded so as to offer protection and relieve the burden of neighboring countries.  The same has not been true in regards to Afghan and Iraqi flows, though the U.S. in particular is deeply involved in those refugee-producing conflicts.  Despite the historical precedence, there has been a severe deficiency in addressing current refugee flows.  The lack of adequate response has led host countries to close their borders.  In the past, such action spurred an international response, but a sincere commitment to burden-sharing has yet to occur in the present situations.  Furthermore, it is unfortunate that threats and drastic measures on the part of host states have been necessary to persuade the international community to take action.  In the Middle East situation, even that has not sparked much reaction.
The host countries of Afghan and Iraqi refugees are not alone in “resent[ing] the absence of meaningful burden-sharing for a problem which they perceive neither as theirs nor as one they are able to bear alone.”
  Interdiction, re-admission agreements, and external processing proposals are among the “restrictive policies currently employed in the industrialized countries to keep out refugees,” which have “emboldened African states [and others] to take steps within their means to achieve the same ends.”
  Consider the following:

· The Tanzanian government, after closing its borders with Burundi and Rwanda, pointed to the U.S. Haitian interdiction policies, asserting “that it was a double standard to expect weaker countries to live up to their humanitarian obligations when major powers did not do so when their national rights and interests were at stake.”

· In 1996, the Bulk Challenge, a boat carrying roughly 2,000 Liberian refugees, was turned away from several West African ports before Ghana accepted it; yet one month later, Ghana turned away another boat with 450 Liberians.
  Hypocritically, given its own interdiction policies, the United States “expressed dismay that West African countries had not allowed the ship to dock.”

· Kenya closed its border with Somalia and deported over 400 people from a border-transit camp in January 2007, it citing security concerns as well as lack of assistance as justifications.
  The Kenyan Foreign Minister Raphael Tuju told reporters, “Kenyans are overburdened, in fact Europe and America does not give us enough aid to support these refugees and it’s not a written rule that when there is fighting in Somalia that people should run to Kenya, other nations should take the burden.”

As states on the front-lines of refugee movements close borders due to lack of international assistance, the perception is also that policies of developed states are further “‘shifting’ rather than ‘sharing’ the responsibility and burden of hosting refugees.”
  Resettlement is not necessarily the answer, but the current situation—overburdened neighboring states closing borders to keep refugees out—is untenable and fails to provide the protection enshrined in the Refugee Convention.  The flexibility with which previous flows were dealt with—though not unproblematic by any means—must be utilized to find appropriate solutions today.
Conclusion

Industrialized countries have been imaginative in erecting barriers to entry for illegal migrants and asylum seekers alike and in their interpretation of treaty obligations, as discussed above.  Some of that ingenuity was also evident in the way states dealt with mass influxes of Vietnamese and Kosovar refugees that threatened the concept of asylum within regions of origin.  Today asylum seekers are finding it increasingly difficult to reach safety in faraway places or in neighboring countries that were once hospitable.  
Although the focus of this paper has been on state practices that limit access to asylum, there are some policies in place that better observe refugee protection principles:

· Canada has altered the concept of manifestly unfounded claims that lead to expedited removal in a favorable way, enabling “individuals from well-known countries of persecution to be quickly admitted to Refugee Convention or humanitarian status.”
  If more countries employed this policy, refugee protection would be strengthened, rather than threatened by expediency.
· European countries that have no domestic provisions for safe country of origin include Belgium, Italy, Luxemburg, Slovenia, Spain and Sweden.
  This avoids presumption of the merits of a case based purely on geography and allows a more thorough and fair hearing than the ‘safe’ country of origin expedited proceedings.  
· Instead of enacting tougher immigration policies, a year after the Madrid bombings, the Spanish government regularized hundreds of thousands of illegal immigrants’ status, bringing “these people to the fore and mak[ing] them more visible.”

· The inclusion of UNHCR at the Special Meeting of the United Nations Counter-Terrorism Committee with International, Regional, and Sub Regional Organizations on “Prevention of Terrorist Mobility and Effective Border Security” in October 2007 shows that the preservation of the institution of asylum and refugee protection in the pursuit of anti-terror measures has at least made the agenda.  Maintaining an open dialogue between immigration and security officials and UNHCR or others advocating for refugee rights is crucial to ensuring that negative impacts of policies are kept to a minimum.
Non-admission policies and shifting of responsibility are not new phenomenon, existing well before the September 11th attacks spurred countries to reassess border security and heighten national security efforts due to legitimate terrorist threats.  Terrorism has fueled the continuation of restrictive practices and added a more threatening aspect to the perception of illegal migrants.  But as UNHCR has stressed, the Refugee Convention already prohibits terrorists from refugee status and “national efforts should not be to re-engineer the asylum institution as itself a terrorist control regime.”
  While states have genuine need to control illegal migration and prevent the entry of terrorists, preserving the institution of asylum must not be treated as a mutually exclusive goal.
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